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THIS AGREEMENT made on the ___ day of , 2024 (“the Agreement”).
BETWEEN:
THE CORPORATION OF THE TOWN OF PELHAM
(“the Town”)

—and -

STERLING REALTY (NIAGARA) INC.

(“the Developer”)

WHEREAS the Developer is a corporation engaged in the development of lands within the Town of
Pelham, including lands in the vicinity of a road municipally known as Station Street (“the Lands”);

AND WHEREAS the development of the Lands requires an extension of Station Street from Port
Robinson Road to Walker Road (“the Station Street Extension”);

AND WHEREAS the development charges study undertaken by the Town in 2018 identified a portion
of the Station Street Extension as being fundable by development charges;

AND WHEREAS in a subdivision agreement dated [date] and registered on title to the Lands as
Instrument No. [number] (“the Subdivision Agreement”), the Town and the Developer agreed that
coordinated completion of the Station Street Extension is in their mutual best interests;

AND WHEREAS the Town and the Developer have agreed that the Developer shall complete the
Station Street Extension in accordance with the terms and conditions of the Subdivision Agreement
and this Agreement;

NOW THEREFORE in consideration of the promises and covenants contained herein and for other
good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the
Town and the Developer (each “a party” and collectively “the parties”) agree as follows:

1. AGREEMENT

1.1.  The Developer hereby agrees to construct the Station Street Extension, and the Town
hereby agrees to reimburse the Developer in part for the cost of constructing the Station
Street Extension, in accordance with the provisions of the Subdivision Agreement and
upon the terms and conditions set out in this Agreement.

1.2.  The following Schedules are appended hereto and form part of this Agreement:
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1.3.

1.4.
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Schedule Description
“A” Development Charge Credits
‘B” Cost Sharing Estimate

Unless otherwise specified, all references herein to “this Agreement” shall be deemed
to include Schedule “A” and Schedule “B”.

In the event of conflict or inconsistency between the documents forming this Agreement
or conflict or inconsistency between this Agreement and the Subdivision Agreement,
the most restrictive provision shall prevail.

STATION STREET EXTENSION

2.1.

2.2.

2.3.

24.

2.5.

The parties acknowledge and agree that all development charge credits payable to the
Developer under this Agreement were identified in the Subdivision Agreement and are
particularized in Schedule “A” to this Agreement.

The parties further acknowledge and agree that the estimated costs to complete the
Station Street Extension and the appropriate allocation of those costs as between the
Town and the Developer are particularized in Schedule “B” to this Agreement. For
greater certainty, the parties acknowledge and agree that the estimated costs set out
in Schedule “B” include the amount of one hundred and fifty thousand dollars
($150,000.00) for buffer enhancement planting and that this shall be the upset limit for
buffer enhancement planting work done by the Developer along the Steve Bauer Trail.

The Developer shall construct the Station Street Extension in accordance with Town-
approved engineering plans for the project and to the satisfaction of the Town. Prior to
commencing the works, the Developer or its consultant shall provide the Town with a
copy of the pricing submission of the successful bidder for reference. Upon completion
of the works, the Developer or its consultant shall provide the Town with a copy of the
final construction costs for the project for inclusion in the asset management plan of the
Town.

Upon approval by the Town of the base course asphalt and underground infrastructure
installed by the Developer, there shall be a warranty period, which shall be the same
as stated in the Subdivision Agreement, and during which the Developer shall be
responsible for correcting any deficiencies at its sole expense.

The Town shall collect development charges in relation to the Station Street Extension
and shall reimburse the Developer by way of two (2) equal refund payments totalling
the amount set out in Schedule “A”. The first refund payment, which shall be fifty
percent (50%) of the total amount, shall be made sixty (60) calendar days after primary
services have been completed to the satisfaction of the Town. The second refund
payment, which shall be the remaining fifty percent (50%) of the total amount, shall be
made thirty (30) calendar days after the end of the warranty period described in the
Subdivision Agreement and subsection 2.4 of this Agreement.
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3. TERM AND TERMINATION

3.1.

3.2.

3.3.

3.4.

3.5.

This Agreement comes into effect on the date it is signed by the parties or, if the parties
sign on different dates in accordance with subsection 6.15, on the latest date on which
a party signs, and shall continue for a period of ten (10) years, unless otherwise
terminated in accordance with the terms of this Agreement.

This Agreement may be terminated at any time upon mutual agreement of the parties,
which agreement shall be made in writing, signed by the parties, and appended to this
Agreement.

If either party is in default of its obligations under this Agreement, the non-defaulting
party may terminate this Agreement by providing written notice of the default to the
defaulting party and, after such notice, (i) the defaulting party fails to commence efforts
to remedy the default within seven (7) calendar days; (ii) the default cannot reasonably
be remedied within fourteen (14) calendar days; or (iii) the defaulting party fails to
remedy the default within fourteen (14) calendar days.

The Town may terminate this Agreement at any time by written notice to the Developer
if the Developer becomes insolvent, winds up or otherwise ceases operation. The Town
shall reimburse the Developer in accordance with this Agreement for all work done prior
to the date of termination.

Termination of this Agreement is without prejudice to the rights of either party against
the other party that may have accrued up to the date of termination.

4. INDEMNITY

41.

The Developer shall indemnify and save harmless the Town and its elected officials,
employees, agents and contractors from any and all claims, actions, causes of action,
demands, liabilities, damage, costs and expenses of any kind whatsoever arising from
or in any way related to this Agreement including but not limited to:

a. any dispute arising between the Developer or a previous or subsequent owner of
any part of the Lands and the Town as to the availability of, or entitlement to, any
credit, refund or development charge in connection with development or building
permits for any proposed structure on or in connection with the Lands;

b. any failure of the Developer to comply with the provisions of this Agreement; and

c. any negligence, fraud or misconduct of the Developer, its officers, employees,
agents, subcontractors or any other person for whom it is in law responsible.

5. DISPUTE RESOLUTION

5.1.

5.2.

If a dispute arises as to the interpretation, application or execution of this Agreement,
including a party’s rights or obligations, an allegation of default and/or an allegation of
breach of this Agreement, the party that disputes the other party’s position or conduct
shall immediately provide written notice of the dispute to the other party.

Where a notice of dispute is received in accordance with subsection 5.1, the parties
shall attempt to resolve the dispute through negotiation for a period of thirty (30)
calendar days from the date on which the notice is delivered. The parties may extend
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the negotiation period if they agree that a reasonable extension is likely to resolve the
dispute.

5.3. If the parties are unable to resolve a dispute through negotiation, the matter shall be
mediated and/or arbitrated. If the matter is not resolved through mediation, it shall
proceed to, and be resolved by, arbitration before a single arbitrator agreed to by the
parties. The decision of the arbitrator shall be final and binding on the parties.

5.4. The parties shall bear their own costs associated with the determination of disputes
arising under this Agreement, including but not limited to legal and arbitration costs.

GENERAL

6.1.  This Agreement is governed by and shall be construed in accordance with the laws of
the Province of Ontario and the laws of Canada applicable therein. The parties agree
that any legal action(s) arising out of this Agreement shall be commenced in the
Regional Municipality of Niagara in the Province of Ontario.

6.2. Nothing in this Agreement shall create or be construed to constitute or create any
partnership, agency or employment relationship between the Developer and the Town.
Each party acknowledges that it is not and shall not hold itself out as a partner, agent
or employee of the other for any purpose whatsoever.

6.3. Any notice, direction, request or document required or contemplated by this Agreement
shall be considered to have been sufficiently given if delivered by hand, sent by prepaid
registered mail or sent by email to the party to which such notice, direction, request or
document is directed as set forth below:

If to the Town: The Corporation of the Town of Pelham
P.O. Box 400
20 Pelham Town Square
Fonthill ON LOS 1E0

Attention: Town Clerk
clerks@pelham.ca

If to the Engineer: Sterling Realty (Niagara) Inc.
17 Dunbar Crescent
St. Catharines ON L2W 1A6

Attention: John De Lisio, Principal
j.delisio@sympatico.ca

or such other address of which either party has notified the other, in writing, and any
such notice mailed or delivered shall be deemed good and sufficient notice under the
terms of this Agreement.

6.4. Notices delivered or sent by prepaid registered mail are deemed to be effective on the
date of receipt. Notices sent by email are deemed to be effective on the day the email
is sent or, if sent after 4:00 p.m., on the following calendar day.
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6.5. Time is of the essence for every provision of this Agreement. Any time limits specified
in this Agreement may be extended with the consent in writing of both parties, but no
such extension of time shall operate or be deemed to operate as an extension of any
other time limit, and time shall be deemed to remain of the essence notwithstanding
any extension of any time limit.

6.6. If either party defaults on its obligations under this Agreement, the other party has
available to it all rights and remedies provided by law and by this Agreement.

6.7.  Waiver by a party of any provision of this Agreement in one instance shall not constitute
a waiver in any other instance and any such waiver by a party must be made in writing.

6.8.  Any delay or failure on the part of either party to exercise or enforce any right, power
or remedy conferred by this Agreement shall not constitute a waiver of the right, power
or remedy and shall not operate as a bar to exercising or enforcing it at any later time.

6.9. Neither party shall be considered in default of its obligations under this Agreement to
the extent that a delay or failure to perform those obligations is due to an event beyond
the control of the parties, including but not limited to fires, floods, acts of God, strikes,
riots, war or hostilities, terrorism, lawful acts of public authorities and other events that
cannot be reasonably foreseen or provided against.

6.10. This Agreement constitutes the entire agreement between the parties pertaining to its
subject matter and supersedes all prior discussions, negotiations, understandings or
agreements of the parties, whether oral or written, and there are no warranties,
representations or other agreements between the parties in connection with the subject
matter of this Agreement.

6.11. The invalidity or unenforceability of any particular term of this Agreement shall not limit
the validity or enforceability of the remaining terms, each of which is distinct and
severable from all other terms of this Agreement.

6.12. Neither this Agreement nor the parties’ associated rights and obligations may be
assigned by a party without the prior written consent of the other party, which may be
withheld or delayed without reasons. This Agreement enures the benefit of, and is
binding upon, the parties and their respective successors and permitted assigns.

6.13. Notwithstanding any other provision of this Agreement, the parties acknowledge and
agree that this Agreement shall not in any way fetter the exercise of any discretionary
power, duty or authority by the Council of the Town of Pelham.

6.14. The Developer acknowledges that it will not obtain any advantageous planning or other
consideration or treatment by the Town by reason of having entered into this Agreement
or by reason of the existence of this Agreement.

6.15. This Agreement may be signed in counterpart, each of which is an original and all of
which together constitute a single document. Counterparts may be executed in original
or electronic form and may be exchanged by way of mail or PDF file delivered by email
or facsimile transmission.
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[signature page follows]
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IN WITNESS WHEREOF the parties have executed this Agreement and agree to be bound thereby
as of the date first written above.

THE CORPORATION OF THE TOWN OF PELHAM

By:
Name:
Title:
By:
Name:
Title:

I/We have authority to bind the Corporation.

Date:

STERLING REALTY (NIAGARA) INC.

By:
Name:
Title:

By:
Name:
Title:

I/We have authority to bind the Corporation.

Date:
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Schedule “A”

Development Charge Credits

Project Development
Charge Credits
Construction of Station Street from Port Robinson Road to Walker Road, $1,330,286.65

including 15% Engineering and Contract Administration, excluding HST
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Schedule “B”
Cost Sharing Estimate
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