vibrant = creative * caring

S Pelham

NIAGARA

REQUEST TO APPEAR BEFORE COUNCIL FOR THE TOWN OF PELHAM

NAME:

Tfnﬁ VIHA

ADDRESS:

0 Bowe 366

POSTALCODE: | ¢ | =9 TELEPRONE #: 0532 9- /1875

fjr)uhw\a & Giee ff:"'lLer“f‘acla/? Corr

The Council Chambers Is equipped with a laptop and projector. Please Check your audio/visual needs:
Ij/l_/aptop 0O Speaker O Internet Connection

E-MAIL ADDRESS:

PLEASE INDICATE THE DATE OF THE COUNCIL MEETING YOU WISH TO ATTEND AS A DELEGATION:
Regular Council: 1%t and 3" Monday of the month; 5:30 p.m. (except summer schedule)

pATE: 43 Mavrd, 2020

Please identify the desired action of Council that you are seeking on this issue:
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I have never spoken on this issue before. Key points of my deputation are as follows:
(Written presentation must accompany the request)

/) i | L) s e o E
VNeoa Coe fhu aftuchcl Neommendahon fe port it OTNBL at Apperdiy C
T Lt powvyee 0 ~-IHH? !Qo noct and OINA'L o Theseent updatec anel n€LO -
T answer guethond  Ow h@hn)-{ af CCC ¢

In accordance with the Procedure By-law, Requests to Appear before Council with respect to a matter already on
Council’s Agenda shall submit a written request to the Clerk no later than 12:00 noon, eight business days prior
to the meeting of Council. Delegation requests to address Council on matters not already on the Agenda of
Council must be submitted at least fourteen (14) days before the date and time of the Meeting of Council.
Delegations shall only be heard at regular Meetings of Council, unless specifically invited by Council to a Meeting
of a Committee of Council.

All requests must include a copy of the presentation materials as detailed in the deputation
protocol. Failure to provide the required information on time will result in a deferral or denial.
Delegations are limited to ten (10) minutes.

I have read and understand the deputation protocol included with this form; and, that the information contained
on this form, including any attachments, will become public documents and listed on Town Meeting Agendas and
on the Town's website.

I also understand that presentation materials must be submitted with this deputation form. Electronic
presentations must be e-mailed to NJBozzato@pelham.ca in accordance with the deadlines outlined above.
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EXECUTIVE SUMMARY

The Cannabis Control Committee (CCC) of the Town of Pelham was created by Council in May 2019 to provide advice
to Council on opportunities to mitigate against adverse land use impacts of cannabis production facilities in the Town.

Pelham is a unique and charming rural community with a natural heritage, tender fruit belt, and wholesome living that
requires great care to protect for future generations. Because of its small town size and feel where everyone knows
each other, Pelham has been a complaints-based community without the depth and breadth of by-laws and policies to
manage unexpected, sudden growth in its rural areas.

With the final approval of the legalization of recreational marijuana in October 2018, Pelham suddenly found itself home
to two major cannabis facilities and others looking to set up their expansive operations in Pelham. Within twelve months,
numerous residents had experienced unanticipated adverse effects which resulted in an interim control by-law and the
creation of the CCC to address concerns.

For a little over seven months, the CCC has been busy researching the issues in order to recommend appropriate
policies and by-laws to manage the existing cannabis facilities and to ensure the same adverse impacts are mitigated
with respect to new cannabis facilities interested in establishing their operations in Pelham.

This Recommendation Report is the CCC’s first installment to Council. It discusses the adverse impacts residents have
experienced, examines the planning context that serves as a background for developing regulations to manage
cannabis and other odorous industries in our Town, makes recommendations regarding the approach to co-exist with
cannabis, and finally proposes an Odorous Industries Nuisance By-law for Council review and approval. This by-law
applies to existing as well as new cannabis operations and represents the last line of defence. Proposed Official Plan
and Zoning By-Law amendments will follow soon and will serve as the first line of defence for compatible land use.
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1. INTRODUCTION

1.1.  IDENTIFICATION

This document, the Recommendation Report on Managing Cannabis Nuisances in the Town of Pelham (the
“‘Report”), was prepared by the Cannabis Control Committee (the “CCC”) of the Town of Pelham.

The CCC is a Committee of the Town of Pelham created by Council as an advisory committee to provide advice to
Council on opportunities to mitigate against adverse land use impacts of cannabis production facilities in the Town.
The CCC began its work on 29 May 2019. The first priority of the CCC is the recommendation of control measures
including policies, by-laws, regulations and standards that can be implemented prior to the expiry of Interim Control
By-law 4046(2018) on 15 July 2020. The CCC reports directly to the Town Council and provides recommendations
for Council in resolution form, under the signature of the Chair, in accordance with its Terms of Reference.

This Report provides rationale and justification for an Odorous Industries Nuisance By-law being recommended to
Council by the CCC to address adverse effects experienced by many residents in Pelham from existing cannabis
facilities. The draft Odorous Industries Nuisance By-law is found in the Appendices of this Report.

1.2.  POINTS OF CONTACT

Tim J. Nohara, P.Eng, M.Eng, Ph.D Carla Baxter

Chair, Cannabis Control Committee Vice-Chair, Cannabis Control Committee
E-mail: thohara@accipiterradar.com E-mail: bcbrondi@amail.com

Mike Ciolfi

Councillor & Council Representative on the
Cannabis Control Committee
E-mail: mciolfi@pelham.ca

1.3.  ACKNOWLEDGEMENTS

The CCC acknowledges the contributions of Mike Ciolfi, it's Council representative, planning staff members Barbara
Wiens, Shannon Larocque, Jodi Legros, and CAO David Cribbs which have informed this Report.

The CCC also acknowledges its community members Carla Baxter, Jim Jeffs, James Steele, Louis Damm, Bill
Heska, John Langendoen and Tim Nohara for their effort, knowledge and expertise which have been instrumental
to this work. This knowledge & expertise includes Pelham’s agricultural and greenhouse operations, cannabis
internal operations, professional engineering, research, and direct linkage to residents affected by the adverse
impacts of existing cannabis operations.

We also wish to acknowledge Mr. Phil Girard, P.Eng, an odour expert who resides in Pelnam, and Aird & Berlis
who have greatly assisted us with improving our work product.
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2. REGULATORY CONSIDERATIONS

The purpose of this section is to describe the matters of concern that Pelham should consider in the development
of its cannabis regulations. These regulatory considerations are based on direct complaints and comments provided
by members of the Pelhnam community, as well as research carried out by the CCC.

2.1. UNPLANNED CANNABIS OPERATIONS IN PELHAM

Construction of major cannabis operations in Pelham, which began before an Interim Control Bylaw came into
effect in October 2018, surprised residents as there was no requirement for public meetings and hence no
opportunity for consultation with residents. Town staff were also unprepared to deal with this new land use as there
was limited guidance for municipalities to proactively manage land use compatibility for this new dynamic industry.

The Redecan operation is located at 182 Foss Rd in Pelham, in the eastern part of the Town very close to the
border with the City of Welland. It is estimated that this high-security facility employs at least 100 people with
operations in excess of 200,000 square feet. After the completion of its initial plan, Redecan expanded its operation
by an estimated 100%, and it purchased additional adjacent lands, presumably for further expansion to the east.

A second, much smaller facility, is owned by Redecan and is located at 1760 Effingham St. near Moore Street.
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The CannTrust operation set up at 1396 Balfour Street at the corner of Hwy 20 West in Pelham. This operation
employs an estimated 350 people (before its operations were suspended due to violations) and is estimated to
grow to almost 500,000 square feet with its Phase Ill expansions.

A third large scale operator, Leviathan, has been planning to build a cannabis operation at 770 Foss Rd. Leviathan
must wait until the conclusion of the interim control by-law before it will be able to consider proceeding.

2.2, PUBLIC CONCERNS

This section provides a summary of public concerns, making reference to public comments received by way of
petitions and public meetings.

The adverse impacts from the CannTrust and Redecan operations began to be felt by many residents in early
summer 2018. By September 2018, residents were organizing and meeting to share concerns, and on October
15th, 2018, resident David Ireland made a presentation to Council on behalf of some 150 residents with a petition
of 127 signatures to pass an interim control by-law (ICBL) so the problems could be properly studied and addressed.
The ICBL was passed on 15 October 2018.

Residents’ complaints have continued and include all of the following:

e Loss of precious specialty crop agricultural lands

e Skyglow causing severe light pollution

e  Skunk-like odour

e Heauvy traffic and noise disrupting their quiet country streets and neighbourhoods

e Industrial-like facilities disrupting their picturesque country street and neighbourhoods
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As a result of the aforementioned adverse effects, residents are extremely concerned about loss of property value.
Real estate agents now require disclosure if you live near a cannabis facility. Considering the fact that many of
these properties that are affected are million-dollar retirement properties, even a 10% loss in value has significant
economic ramifications.

At the Public Meeting held in accordance with the Planning Act on 10 September 2019, former Regional Councillor
Brian Baty told Council of his concern that we do not have a mechanism to protect prime agricultural land and in
particular, tender fruit. He indicated that he has seen the destruction of 19 1/2 acres of farmland next to CannTrust
with big earth movers removing all of the topsoil. This should not be allowed. There should be some controls. He
also saw the removal of coniferous trees along Balfour. A by-law should prevent this. He proposed that external
monitoring of odour and light be done by a third-party independent firm paid for by the proprietors of the cannabis
operations.

=y
We. o

=\
CannTrust

e e — -
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Cherry Orchards
before destruction

The cherry orchard that Mr. Baty was referring to is shown above, along with the relocation of topsoil after the
cherry trees were destroyed. The upper figure is a Google Earth annotated image showing the cherry orchard
before it was destroyed; the lower photo shows what remains after the destruction. CannTrust has received a
building permit from the Town to expand its facility on these lands.
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CannTrust Light Pollution Seen ~5 km Away NNE

The severe light pollution caused by these cannabis facilities is shown above. This is a regular occurrence,
especially for CannTrust. The skyglow can be seen many kilometres away, and it not only disrupts the neighbours
who have lost complete enjoyment of their sunsets and evening walks with star-filled skies, but it also disrupts the
rich animal life that Pelham is known for.

Pelham was one of the few places in the Niagara Region where you could watch stars and satellites pass overhead
at night, because of its naturally dark sky. Cannabis has changed that for residents.
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There is no doubt that the skunk-like odour that travels far distances from these cannabis facilities is a regularly
occurring nuisance that impacts many people and results in loss of enjoyment of their properties, especially in the
spring, summer and fall when they want to be outdoors.

> Pl o) 1:47:31/2:38:36

A Grade 8 Student at Wellington Heights School spoke at the Public Meeting 10 Sep 2019

At the Public Meeting held on September 10t, 2019 which an estimated 350 residents attended with standing room
only, a grade 8 student and others spoke of their concerns.

The young lad’s school is over 1 km away from the Balfour Street facility (see the map below). He informed Council
that school children were called inside from the playground due to the strong odour from the plant. He suggested
that rules and guidelines should be in place so that schools are not affected by the odours.

The student's father made an impact
statement. He lives within 1 km of
CannTrust. He and his wife have four
children and they are appalled that their
children have to endure that smell.

Line | Path Polygon Cirde = 3Dpath = 3D polygon
Mesaure the detance betwesn two polnts o the ground John VanVliet lives on Foss Rd. Redecan
is down from him and he can see the

Map Length: 1. Kilometers v . m .
I . planned Leviathan facility from his house.
Headng: 190.68 degrees He says the traffic on this road “is brutal,
it's extreme, it's fast, it's dangerous and
s Nt - his kids are not allowed to ride down a

country road in Fenwick because they are
going to get killed”.
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Over 800 residents signed a petition for Council to address their concerns, and many have spoken directly to
Council at the Public Meeting on September 10t. Please see the Appendices for this information.
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The above figures plot the addresses of the people who signed the petition, with the upper figure showing a circle
with an approximate 2 km radius around the CannTrust facility and the lower figure showing a circle with an

approximate 2 km radius around the Redecan facility.
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Those who signed the petitions by and large reported that they experienced the odour issues with these two
facilities. As a result, the distribution of their addresses is a possible indicator of the odour dispersion pattern
experienced. As can easily be seen, a 2 km radius is far too small a radius to represent the area of influence or
potential influence; it appears to be more like 4.5 km.

|t should be noted that in the case of Redecan, petitions were only gathered for residents of Pelham, notwithstanding
the numerous complaints that were coming out of Welland to the East and South-East of the Redecan facility.
Residents from Welland indicate they are most affected when the winds are from the North or North West. If Welland
had been surveyed, one could imagine that the populated residential areas to the East and South-East of Redecan
would be filled with blue balloons as well.

Numerous odour releases continue to occur from time to time, and have been experienced first-hand by CCC
members as they drive or walk the roads towards or away from these facilities, depending on environmental
conditions.

23. SUMMARY OF ISSUES AND ADVERSE EFFECTS TO REGULATE

The public comments and concerns raised in Section 2.2 are supplemented with additional issues and concerns
that have arisen through the research carried out by the CCC. The collection of adverse effects or impacts are
listed in the table below.

Loss of Adverse impacts Environmental Impacts Human Safety & | Financial
Precious including including endangered species, | Security (fire,
Agricultural | stormwater flow & | habitat loss, agricultural co- police,

Lands contamination of existence & other ecological ambulance)
ground (drinking) harm
water and septic

The CCC has investigated and seeks to recommend regulatory solutions for these, where feasible and justifiable.

2.3.1. Consideration of Other Odorous Industries

During its research on the obnoxious cannabis odour, the CCC has learned that other odorous industries produce
similar undesirable odours; however, such industries are regulated to avoid adverse effects on their neighbours.

These heavy odour industries include landfills, slaughter houses, and rendering operations.

In light of this, the particular controls that the CCC proposes to mitigate cannabis odour will also be proactively
proposed for these heavy odour industries. This broadening of our proposed odour controls will hopefully serve
the Town better in the future, should one of these operations decide to locate in Pelham.

2.3.2. Local Cannabis Industry Effort to Mitigate Residents Concerns

The CCC acknowledges that CannTrust and Redecan have collectively tested and/or implemented various
measures to reduce the adverse effects caused by odour and sky glow from their facilities; and that some level of
success has been achieved, notwithstanding that collectively, the odour and light issues continue to be serious
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problems for residents in Pelham and neighboring Welland. (One only needs to look at the countless articles in the
local Press to get a sample of the complaints heard from residents regularly.)

CannTrust and Redecan have also taken some measures to improve the aesthetics around their facilities, and they
report that they continue to investigate and implement new solutions.

To maintain an open door of communication with the local cannabis industry, in early summer 2019, the CCC
reached out to visit both facilities through Barbara Wiens, our staff representative. However, an invitation for the
CCC as a group to visit either facility was never offered. Nevertheless, the CCC and the local cannabis industry
were afforded many opportunities to communicate and to provide awareness of each other’s efforts which inform
our work. The CCC membership includes some expert knowledge of relevant issues and practices in the cannabis

industry.
[ ]

The aforementioned opportunities to date include:

The Public Meeting held on September 10, 2019

The Comments provided by letter from CannTrust and Redecan to the Town in response to the Public
Meeting

Weekly and bi-weekly meetings of the CCC that are open to the public and which many stakeholders
have attended

Minutes of CCC meetings published on the Town web-site

Several updates from the CCC provided to Council, with material published on the Town web-site
CannTrust open house

Direct communication and/or consultation between individual CCC members and the local cannabis
industry on a variety of issues. The CCC membership includes staff, seven members from the community
and a councillor.
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3. PLANNING CONTEXT

This section reviews the planning context that guides our approach to developing recommendations, given the
regulatory considerations presented in Section 2.

3.1. FEDERAL CANNABIS ACT
Cannabis Regulations SOR/2018-144, Section 85 Filtration of Air requires the following:

The building where cannabis is produced must be equipped with
a system that filters air to prevent the escape of odours.

A description of the relevant information including the types of cultivation and processing licences will be added
here.

3.2. CANNABIS INDUSTRY - INDUSTRIAL OR COMMERCIAL OR AGRICULTURAL?

The short answer is — it depends. You have to look at each operation and its licence(s).

There is plenty of confusion around whether the operations of the cannabis industry should be considered industrial
or agricultural since it involves industrial processes as well as cultivation. The truth is that it is a hybrid industry,
which makes it complex to manage and requires care in land use planning, or unintended harm and consequences
will be the result for neighbouring land uses.

The North American Industry Classification System (NAICS) Canada 2017 Version 3.0 provides a variety of NAICS
codes for the cannabis industry, depending on the precise nature of the operation. This includes the following
NAICS codes:

o 111412 Growing cannabis under glass

e 111995 Growing cannabis in open fields

o 3123xx Making products from cannabis plants

o 4134xx Wholesaler of unprocessed cannabis and cannabis products
e 453993 Retail cannabis

These codes cover the spectrum from agricultural to commercial to industrial operations.

The Ontario Municipal Property Assessment Corporation (MPAC) has studied the cannabis classification issue and
has concluded that it is both industrial and agricultural [MPAC Webinar 6 November 2019]. MPAC will use a Hybrid
Classification System which it believes presents the least risk. The fundamental question is, “What is it, industrial
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or agricultural?”. In Ontario, MPAC thinks the answer is BOTH. MPAC put the earlier medical cannabis in the
industrial class because of Ontario Regulation 28298 Industry Class.

Original Medical Cannabis was put in Industrial. MPAC will
assess each Cannabis facility case by case depending on its
use in accordance with the Assessment Act (Section 19.5) and
Regulation 28298. MPAC is required to classify land used in
connection with manufacturing or producing or processing
anything essentially in the industrial class). Section 19.5 only
land and buildings used solely for farm purposes are entitled to
beneficial farm treatment. Section 44 Land, not buildings are
eligible for 19.5 treatment. Industrial property class is for
buildings. If the operator holds a licence for processing, it will
be classed industrial.

If the cannabis facility only holds a cultivation licence (most major cannabis players hold both cultivation and
processing licences), it will likely be treated as farm class assuming it qualifies by obtaining a designation from
Agricorp. Otherwise it will be treated like residential class. A “Value Added Farm”is a property with both a cultivation
and a processing licence. In this case, the land could be valued as farm class, and the building(s) would be valued
on a cost approach on the basis of what it is (i.e. a greenhouse, a manufacturing building, et cetera).

3.3. ENVIRONMENTAL PROTECTION ACT & PROVINICIAL GUIDELINES AND REGULATIONS

The Environmental Protection Act R.S.0. 1990, Chapter E.19, Section 14 Prohibition on discharge of a contaminant
states:

Subject to subsection (2) but despite any other provision of this
Act or the regulations, a person shall not discharge [leak or emit]
a contaminant [odour] or cause or permit the discharge of a
contaminant into the natural environment, if the discharge
causes or may cause an adverse effect [1(g) loss of enjoyment
of normal use of property]. 2005, c. 12, s. 1 (5).

The MECP D-6 Guidelines on compatibility between Industrial Facilities and Sensitive Land Uses, including O. Reg.
419/05 Odour and NPC-300 Guidelines Noise Regulation Guidelines are relevant [Forristal et al].

These guidelines are applicable where an impacting land use is proposed where an existing sensitive land use
would be within the impacting land use area of influence or potential influence.
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The D-Series Guidelines are also intended to inform
municipalities when drafting and implementing planning policies
and documents such as its official plans and zoning by-laws.

0.Reg. 419/05 compliance requires an Emission Summary and Dispersion Modelling (‘ESDM”) Report which
provides for the use of specified and approved atmospheric dispersion models to predict the concentration of
contaminants that can be expected at a POl. These models consider all pertinent information such as discharge
rates of contaminants, distance to buildings and property lines and meteorological data.

MECP also provides methods and procedures for the measurement of odours measured in odour units per cubic
meter of air (OU/m3). MECP typically requires facilities to meet a standard of 1 OU/m3 and this standard may be
imposed as a condition under a Section 9 Environmental Compliance Approval “ECA”.

NPC-300 calls for a Noise Impact Study to assess the impact of all noise sources and identify noise mitigation
measures required to ensure compatibility. Sound levels must be determined for all points of reception (e.g.
bedroom window) at all times of the day and must be below defined thresholds.

The Ministry of Environment, Conservation and Parks (MECP) has stated:

While cannabis production facilities are subject to provincial
environmental legislation, MECP does not prescribe separation
distances for industrial or agricultural facilities. Municipalities
have tools (e.g., zoning by-laws, site plan agreements, building
permits, etc.) that can be used to mitigate nuisance
disturbances that may arise from land use incompatibility, such
as cannabis production odour complaints. The development
and implementation of set-backs that apply to cannabis
production facilities are @ municipality’s prerogative.

34. PROVINCIAL POLICY STATEMENT (PPS)

Ontario Provincial Policy Statement 2014, 1.2.6.1 — Land Use Compatibility states:

Refer to Restriction Notice on
Document Title Page For Discussion Purposes Only

12



CCC Reference: Recommendation Report ﬁ
Document Reference: 20200310-CCC-NuisancesRecommendationReport-3rdRelease-clean ‘i‘! Peu"]am

Date: 10/03/2020 23:02 NIAGARA

Major facilities and sensitive land uses should be planned to
ensure they are appropriately designed, buffered and/or
separated from each other to prevent or mitigate adverse effects
from odour, noise and other contaminants, minimize risk to
public health and safety, and to ensure the long-term viability of
major facilities.

3.5. THE PLANNING ACT

The Planning Act, R.S.0. 1990, CHAPTER P.13, 26(1)(c) requires that the Official Plan is consistent with the PPS
and states:

If an official plan is in effect in a municipality, the council of the
municipality shall revise the official plan as required to ensure
that it is consistent with policy statements issued under
subsection 3 (1).

3.6. GREENBELT PLAN 2017

Will be completed when official plan and zoning by-law amendments are addressed.

3.7. NIAGARA PLANS

Will be completed when official plan and zoning by-law amendments are addressed.

3.7.1. Niagara Escarpment Plan, 2017

Will be completed when official plan and zoning by-law amendments are addressed.

3.7.2. Growth Plan for the Greater Golden Horseshoe, 2019

Will be completed when official plan and zoning by-law amendments are addressed.
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3.7.3. Regional Official Plan, consolidated August 2015

Will be completed when official plan and zoning by-law amendments are addressed.

3.8. TOWN OF PELHAM OFFICIAL PLAN (2014)

Will be completed when official plan and zoning by-law amendments are addressed.

3.8.1. Draft Amendment to Official Plan 10 Sep 2019

Will be completed when official plan and zoning by-law amendments are addressed.

3.9. ZONING BY-LAW 1136 (1987)

Pelham Zoning By-law 1136 (1987) provides as follows. Section 6.19 Obnoxious Uses states:

No land shall be used and no building or structure erected,
altered or used for any purpose which is obnoxious, for any
purpose that creates or is likely to become a nuisance or
offensive, or both by reason of the emission of objectionable
odour.

Will be completed when official plan and zoning by-law amendments are addressed.

3.9.1. Draft Amendment to Zoning By-Law 1136 (1987) 10 Sep 2019

Will be completed when official plan and zoning by-law amendments are addressed.
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3.10. REGULATING NUISANCES

The aforementioned Federal, Provincial, Regional and Municipal laws, guidance, regulations and policy inform a
standard of behaviour, compatible land use and co-existence between the new cannabis industry and existing
residents and businesses in Pelham. Furthermore, municipalities also have specific authority under the Municipal
Act to regulate nuisances including odour, light and noise.

Section 129(a) of the Municipal Act 2001, R.S.0. 2001,.c25 provides that municipalities can prohibit and regulate
with respect to odour, light and noise and specifically states:

A municipality may prohibit and regulate with respect to noise,
vibration, odour, dust and outdoor illumination, including indoor
lighting that can be seen outdoors; and prohibit these matters
unless a permit is obtained from the municipality and may
impose conditions for obtaining, continuing to hold and
renewing the permit, including requiring the submission of
plans.

And Section 128 of the Municipal Act 2001, R.S.0. 2001,.c 25 - provides that municipalities can prohibit and
regulate with respect to public nuisances, and specifically states:

a local municipality may prohibit and regulate with respect to
public nuisances, including matters that, in the opinion of
council, are or could become or cause public nuisances.

Finally, Section 447.1 of Municipal Act indicates that a municipality has jurisdiction to regulate where:
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(b) the public nuisance has a detrimental impact on the use
and enjoyment of property in the vicinity of the premises
including, but not limited to, impacts such as,

(i) trespass to property,

(ii) interference with the use of highways and other
public places,

(iif) an increase in garbage, noise or traffic or the
creation of unusual traffic patterns,

(iv) activities that have a significant impact on
property values,

(v) an increase in harassment or intimidation, or

(vi)  the presence of graffiti

Based on the above, it is clear that municipalities have the authorities they need to regulate cannabis operations to
mitigate the adverse effects on residents and other existing neighboring land uses. It is no wonder that Health
Canada requires cannabis facilities to comply with municipal regulations, and why the Federal and Provincial
governments have both consistently indicated that municipalities have the tools to regulate at a local level.
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4. RECOMMENDED APPROACH TO REGULATIONS

The CCC'’s recommended approach to implementing regulations that address the Cannabis concerns raised in
Section 2 is presented here. The proposed regulations are in accordance with the planning context presented in
Section 3.

It should be clearly noted that the approach recommended here is not just to mitigate the adverse issues
experienced with respect to the existing cannabis operations in Pelham. Indeed, it is possible that the some or
even all of the adverse issues experienced could be addressed before Pelham has fully implemented its regulations.

The regulations recommended here are intended to avoid adverse effects and restore land use compatibility when
the Interim Control By-law expires on July 15, 2020 and new cannabis operations apply to locate in Pelham.

41. OVERVIEW OF RECOMMENDED APPROACH

The CCC’s recommended approach to developing the required regulations is two-pronged:

o The first line of defence is achieved through amendments to the Town’s Official Plan and Zoning By-law.
These amendments will pro-actively define and implement new policy to ensure that new cannabis
operations that wish to locate in Pelham in the future will likely not cause significant adverse effects like
those presented in Section 2. Our research has shown that co-existence benefits will be afforded to
cannabis operations as well. Further details are provided in Section 4.1.4.

e The second or last line of defence are nuisance by-laws that apply to both existing and new cannabis
operations and attempt to motivate cannabis operators to comply with the expected regulations through
enforcement, consisting of fines as well as an application to the Provincial Offences Court, if necessary,
for a temporary shutdown order.

o With odour being one of the key adverse effects, a special odour nuisance by-law is recommended
that applies to other odorous industries listed in Section 2.3.1. Hence, the proposed name for this
by-law is the Odorous Industries Nuisance By-law. Further details are described in Section 4.1.1.

o A separate light nuisance by-law is proposed and is described in Section 4.1.2.

o A separate noise nuisance by-law is proposed and is described in Section 4.1.3.
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The three proposed nuisance by-laws closely follow the overview presented to Council on September 231, 2019
as illustrated in Table 1, which accounts for comments received from the Public Meeting held on 10 September
2019. The deviations are highlighted in red.

Table 1: Overview of Nuisance Regulations Presented at Council Meeting of 23 Sep 2019

The Cannabis Nuisance Bylaw

CCC-Proposed Regulations (23 Sep 2019)

Odour &
Light
Mitigation
and Enforce-
ment

Proof for
Enforce-
ment &
Transpar-

ency

Mitigation of
other
adverse
impacts

Existing and new CPFs require installation and operation of odour and light mitigation systems
that reduce the off-property impact at sensitive receptors to a level of trivial impact (i.e. no
adverse effects).

Existing and new CPFs must prepare contingency odour and light mitigation plans in the event

The odour and light control and monitoring plans should be signed/sealed by a Licensed
Engineering Practitioner (LEP) consistent with Ministry of the Environment, Conservation and
Parks (MECP]) requirements.

The Town will have the Plans peer reviewed at the CPF's expense.

If odour and/or light violations continue to cause more than a level of trivial impact to off-
property sensitive receptors, fines of 55,000 per day will apply and a Court Order may be sought
to shut-down the CPF if necessary, to resolve the adverse impact including loss of enjoyment of

neighbours.

Existing and new CPFs will be required to document, and report complaints received from
neighbours to the Town and detail the corrective action that will be implemented to prevent
further adverse impacts.

independent trained and competent odour practitioners with results simultaneously delivered
to the Town and CPF(s) and posted on website for public access.

CPFs will be required to conduct other professional studies (traffic, waste management, etc) and be subject to
development charges. CPFs will comply with a variety of regulations (e.g. Health Canada, fortification and fence
regulations, odour & light emissions) and be subject to enforcement.

CPFs will be subject to regulations (to be developed by CCC) to address infrastructure, human safety,
environmental, biclogical and ecological concerns, and to ensure measures are put in place and maintained to

mitigate hazards and adverse impacts.
CPFs will manage noise in accordance with provincial standards (e.g. generators used for primary power)

41.1. Odorous Industries Nuisance By-law

The recommended Odorous Industries Nuisance By-law was developed through extensive research, including
expert guidance to inform the odour regulations from Mr. Phil Girard, P.Eng, who spent his career in this field. See
the briefing Mr. Girard provided to the CCC on 30 October 2019 [Girard, 2019]. The recommended by-law follows
the MECP guidelines and regulations described in Section 3.3.

The draft Odorous Industries Nuisance By-law is presented in Appendix C.
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41.2. Light Nuisance By-law
The light nuisance by-law will be developed and will apply to all industries in the Town.

41.3. Noise Nuisance By-law
The noise nuisance by-law will be developed and will apply to all industries in the Town.

4.1.4. Official Plan and Zoning By-law Amendments

This section will be completed when official plan and zoning by-law amendments are developed to address
cannabis operations.

The preliminary overview presented to Council on September 231, 2019 is illustrated in Table 2, and is a starting
point for the resulting amendments which will be presented here in a future release of this Report.

Table 2: Preliminary Overview of Proposed OP/ZBL Regulations Presented at Council Meeting of 23 Sep 2019

CCC-Proposed Regulations

(Preliminary findings need to complete research, investigate unintended consequences through
consultation with stakeholders, and draft resolutions)

What is * Outdoor grow-ops will be prohibited because there is no practical way to stop obnoxious odours

allowed from escaping to neighbouring properties

& Notice = All new CPFs will require a Zoning Bylaw amendment to ensure residents are notified and have a
chance to voice concerns before permits are granted

Where * If new CPFs are allowed to locate anywhere in Rural Pelham (Agricultural A and Industrial M1 and
M2) they cannot locate within 1,0007 m of the Greenbelt Natural Heritage Overlay, the Niagara
Escarpment Plan Area and rural/urban settlements.
* Alternatively, we can confine them to Industrial areas and/or along major regional roads.
(The point is location is important to avoid major adverse impacts. Our research will inform

location constraints.)

Setbacks MNew CPF setbacks will be a minimum of 300 m and up to 1,000 m measured between lot lines as per
Ministry of Environment, Conservation and Parks (MECP) setback guidance (D-6 Land Use Planning
Guide for Industry Class 111}, as determined case by case. The actual setback requirement will be
determined based on odour, noise and dust study that demonstrates how the emissions can be
effectively reduced to a level of trivial impact (i.e. no adverse effect).

Note: The 300 m and 1,000 m minimum setbacks noted above were preliminary. As a result of the Committee’s
research, the actual minimum setbacks and locations that will be proposed can be expected to differ from the
preliminary information in the above table.
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4.2, JUSTIFICATION AND RATIONALE FOR ODOROUS INDUSTRIES NUISANCE BY-LAW

Justification and rationale for the recommended approach and proposed Odorous Industries Nuisance By-law are
provided in this section.

4.2.1. Justification for an Odorous Industries Nuisance By-law

The justification for establishing an Odorous Industries Nuisance By-law is clearly established in Section 2.2 and
Section 2.3 of this report. The proposed by-law is reactive, not proactive, and is based on direct experience with
the existing cannabis producers discussed in Section 2.1. Nevertheless, it will also serve to mitigate similar adverse
effects from future cannabis operations.

Pelham’s adverse effects, especially with respect to odour which the proposed by-law addresses, are severe. We
have studied the problem and Pelham’s rolling hills geography and its high, sensitive-receptor density in its rural
areas are unlike other jurisdictions, which are flat, open and low density. With reference to Section 4.2.5, neither
Health Canada nor the Ontario Government has shown the initiative to implement the required odour monitoring
programs. Rather, they have left if for municipalities to deal with.

Perhaps the greatest indicator that this by-law is urgently
needed is the fact that Cannabis producers have not remediated
the problem and are still in non-compliance with the Health
Canada Regulations note in Section 3.1, notwithstanding that it
has been over fifteen (15) months since the Interim Control By-
law was put in place and Cannabis grow operations were
legalized

4.2.2. Approach Taken with the Odorous Industries Nuisance By-law

The approach we are recommending with respect to the Odorous Industries Nuisance By-law is summarized in
Table 3.

Table 3: Structure & Approach of Proposed Odorous Industries Nuisance By-law

Section Description Approach Taken

Recitals The “WHEREAS” recitals | We make reference to the Planning Context in Section 3 and
that provided the | a key public concern in Section 2.2 being odour.
background for the By-law

1. Interpretation | Definitions are provided | To remove ambiguities and provide consistency throughout
here the by-law, we define all key definitions here. These have
been informed by our research as well as legal advice.

Refer to Restriction Notice on
Document Title Page For Discussion Purposes Only

20



CCC Reference: Recommendation Report

Document Reference: 20200310-CCC-NuisancesRecommendationReport-3rdRelease-clean

Date: 10/03/2020 23:02

- NIAGARA

P2 Pelham ¢

Section

Description

Approach Taken

2. Prohibitions

Describes what is
prohibited in Pelham

Every Odorous Industrial Facility, which includes a Cannabis
facility, must follow the By-law, not release a substance or
contaminant that may be harmful to the public or environment,
and must not cause an Adverse Effect.

3. Licences

Licences, registrations and
other forms of
authorization.

These must be produced for inspection by the Town.

4. Regulations

This section provides the
regulations which the Town
is imposing.

Regulations include the following at no cost to the Town:

e Inform the Town promptly of lapses or changes in licences

e Prepare a Contingency Odour Mitigation Plan to be used
promptly to enhance odour mitigation if off-property odour
is affecting neighbours — standards are provided in
accordance with MECP guidelines and includes an
Emission Summary and Dispersion Modelling (ESDM)
Report with odour threshold of two Odour Units (OUs).

e Employ air filtration systems to prevent the escape of
Obnoxious Odours

e Document and report to the Town all complaints received

e Report to the Town any corrective action taken

e Pay for an ongoing neighbourhood, ambient odour
monitoring program conducted by an independent odour
practitioner selected by the Town with results
simultaneously delivered to the Town and the facility
operator and posted online for public access

offence

5. Penalty Fines for Contraventions | ¢  Any contravention of a provision of the By-law can be
designated as a continuing offence under the Municipal
Act
e A Person who contravenes is guilty of an offence and
liable to a fine under the Provincial Offences Act.
6. Continuing Each calendar day is | Applies to Section 2, 3 or 4 contraventions
Offence considered a separate

7. Enforcement

Facility Shutdown

Can apply to the Superior Court of Justice to close the facility
for up to two years under certain conditions

8. Powers of

Entry

Powers of Entry

The Town can enter the facility under certain conditions
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9. Powers of | Powers of Inspection The Town can require and inspect documents, request
Inspection information, make examinations or conduct tests, and inspect
for the purpose of a Section 8 Inspection.

4.2.3. Managing Cannabis Nuisances Does Not Conflict with Normal Farm Practices

Notwithstanding the strong regulatory authorities provided in Section 3.3 and Section 3.10, the question often
arises as to whether we can regulate nuisances with respect to cannabis operations, given the protections provided
for normal farm practices under the Farming and Food Production Protection Act, 1998 (FFPPA). We have
examined that question, and our conclusion is yes, Pelham can regulate cannabis nuisances.

The relevant exceptions in the FFPPA are noted below:

1. Section 2 (1.1) A practice that is inconsistent with a regulation made under the Nutrient Management Act,
2002 is not a normal farm practice. 2002, c. 4, s. 63 (1).

2. Section 2 (3) Subsections (1) and (2) do not apply to preclude an injunction or order, in respect of a
nuisance or disturbance, against a farmer who has a charge pending related to that nuisance or disturbance

under the,
(a) Environmental Protection Act;
(b) Pesticides Act;
(c) Health Protection and Promotion Act; or
(d) Ontario Water Resources Act. 1998, c. 1,s. 2 (3).

3. Section 2 (5) This Act is subject to the Environmental Protection Act, the Pesticides Act and the Ontario
Water Resources Act. 1998, c. 1,s. 2 (5).

The regulation of nuisances recommended in the Odorous Industries Nuisance By-law relies on the Environmental
Protection Act which takes precedence over the FFPPA.

Furthermore, the cannabis industry is new and changing and what constitutes a normal farm practice is yet to be
established and proven. [Reference ].

4.2.4. Agency Comments and Cannabis Producer Comments Regarding Cannabis Nuisance By-law

The Niagara Region only provided comments with respect to the draft Official Plan Amendment (OPA) and Zoning
By-law Amendment (ZBA) presented at the 10 September 2019 Public Meeting. The Niagara Region did not
provide any comments with respect to the proposed Cannabis Odour by-law presented at the Public Meeting. See
[4].
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The Solicitors for CannTrust provided the following general comments:

e Municipal by-laws cannot conflict with federal legislation/regulations.

e Municipal by-laws cannot frustrate the purpose of a federal enactment.

e The proposed prohibition section creates the potential for direct conflict with federal approvals.
e Both light and odour are dealt with in the Cannabis Regulations.

e How does the Town justify targeting cannabis? The by-law is discriminatory.

The CCC has considered these comments and done its best to address them. The CCC believes the proposed
by-law is consistent with federal legislation and has taken care with legal advice to not frustrate the purpose of the
Federal Cannabis Act.

The Solicitors for RedeCan provided comments including the following:

e The regulations as currently drafted do not set out the requirements in a clear and objective manner.
Several specific ambiguities were identified.

e |t also appears that certain portions of the Regulations may overstep the Town'’s authority and conflict with
provincial and federal legislation.

e ltis suggested that the consequence be tailored to the type or nature of the offence.

e ltisfeltthatitis an extremely broad provision to force a closure of a facility for up to two years.

e Any enforcement access rights to their facilities should be consistent with the licensee’s federal obligations.

e Any removal of documents need to be limited to copies.

These comments have been considered by the CCC and by staff and efforts have been made to address them
where appropriate.

Leviathan did not attend the Public Meeting and did not provide any comments on the draft by-laws, OPA, and ZBA.

Following publication of a 1st draft of the Odorous Industries Nuisance By-law by the CCC in its presentation to the
Policy & Priorities Committee on February 31, 2020, letters with detailed comments were provided by the lawyers
for CannTrust and Redecan. These comments were reviewed by the CCC, staff and by Aird & Berlis who are
assisting the CCC and the Town. Aird & Berlis proposed various amendments which were considered and
approved by the CCC and which have led to the current draft Odorous Industries Nuisance By-law found in
Appendix C.
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4.2.5. Managing Odour

Pelham is fortunate to have a local odour expert, Mr. Phil Girard, P.Eng, who is a resident of Pelham. Mr. Girard
spent his career at Pinchin Ltd working with odorous industries and the MECP in Ontario, to help odorous industries
mitigate the adverse effects of odour and comply with MECP regulations. He started the Air/Nose Group at Pinchin
Environmental in 1996 and has provided training to staff at the former Ministry of the Environment.

Mr. Girard has volunteered countless hours of his time to assist the CCC in understanding odour and how to use
practices established for odorous industries by the MECP to develop by-law provisions to manage cannabis odour
in Pelham.

As he indicated below [Girard, 2019, pg.56/57] the Town does not have to re-invent the wheel, and so we didn'’t.

Odour problems can be predicted by conducting an odour study that produces an Emission Summary and
Dispersion Modelling Report (ESDM) in accordance with Ministry Guidelines. The CCC recommends that new
cannabis industry applicants or existing cannabis facilities seeking an expansion or site alteration are required to
prepare an ESDM using a licenced engineering practitioner (LEP), prior to the granting of site plan approval or a
building permit. Cannabis applicants would be wise to do this anyway, as when they release emissions at a high
rate of air exchange, they are also taking in the neighbouring air which can introduce contaminants into their
environment. It should be noted that Pelham’s rolling hills geography and micro-climates can cause odour to
disperse along unexpected paths in comparison to other flat geographies where the odour dispersion prediction is
more accurate.

The ESDM in Ontario typically uses AERMOD modelling software to predict odour dispersion and odour strength
levels measured in odour units (OUs) at sensitive receptors such as residents and schools in the vicinity of a
proposed cannabis facility. AERMOD takes into account five years of meteorological data and incorporates local
terrain topography to predict how odour will travel from the proposed facility.

The ESDM allows a cannabis facility operator to determine the extent of their odour mitigation systems needed to
ensure that odour remains at the detection threshold at sensitive receptors, which is 2 OUs.

The Contingency Odour Mitigation Plan that is incorporated in the regulations of the recommended by-law (See
Table 3 Section 4) provides for additional odour mitigation at the facility should the facility be determined to not be
in compliance with the odour thresholds established by the By-law.

If you don’t measure it, you can't manage it. In accordance with our proposed By-law and following MECP
established guidelines and industry practices, three different methods are proposed to measure the odour that
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escapes cannabis facilities and other odorous industrial facilities that may wish to locate to Pelham in the future:

1. An ambient neighbourhood monitoring program that measures odour at many different locations in the
vicinity of a facility (upwind and downwind) and at unannounced or random times, so that the actual odour
dispersion and odour strength can be monitored and assessed over time at sufficient frequency to
quantitatively characterize the escaping odour. These data are invaluable as they can be used to
quantitatively assess compliance, validate complaints at sensitive receptors, and monitor improvements
made by cannabis operators with the addition of further odour mitigation technologies.

2. Odour measurement at the property line(s) of a facility in response to complaints and randomly.

3. Odour measurement at the property of a sensitive use in response to complaints.

We recommend that the Ambient Neighbourhood Odour
Monitoring Program be conducted by a third-party professional
paid for by the cannabis facilities, with data published on-line to
share with the cannabis industry, the Town and the public.

We recommend that odour measurement at the property line(s)
of a facility and the property of a sensitive use be conducted by
enforcement staff.

MECP Technical Bulletin “Methodology for Modelling Assessment of Contaminants with 10-Minute Average
Standards and Guidelines”, Sept 2016, describes the modelling methodology used in predicting the worst-case
odour levels to be expected from a facility. The Technical Bulletin indicates that “If the modelled number of
exceedances at a human receptor are below a prescribed amount (0.5% of the time on an annual basis which
corresponds to approximately 44 hours per year) then the facility is deemed, for assessment purposes, to meet the
standard/guideline.” The proposed ambient neighbourhood monitoring program is based on a two (2) OU threshold,
with non-compliance triggered on the 45! occurrence of threshold exceedance, where measurements are taken at
least an hour a part for consistency with the methodology used in the Technical Bulletin.

A threshold of six (6) OUs is proposed for the facility property line threshold (which is quite high) and four (4) OUs
at the property of a sensitive use, notwithstanding that federal regulations require no odour. We are trying to be
reasonable and fair with these thresholds.

Because cannabis odour is not continuous from a facility, arises in the flowering stage, will vary depending on how
a facility is venting air, and will vary with meteorological conditions, only an ambient monitoring program can capture
the necessary data.

The ambient neighbourhood monitoring data will be invaluable for research, and will also assist with relations with
neighbouring Towns.
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For example, residents of Welland in the Balsam Street area who are downwind from RedeCan have made
numerous complaints regarding the excessive odour they regularly face with prevailing westerly winds. Because
odour from cannabis facilities in Pelham travels distances in excess of 2 km, Pelham should be neighbourly with
Welland by ensuring that the ambient monitoring program includes neighbourhoods in Welland. The tables could
be turned quite quickly on Pelham residents if new cannabis facilities locate in bordering Welland, Thorold,
Wainfleet and West Lincoln.

Measuring odour is done most practically using a field olfactometer, which is a device that costs approximately
$5,000. The Nasal Ranger or the Scentroid SM100 are examples of such field olfactometers. The CCC
recommends that the Town’s enforcement staff purchase and use both of these devices for the property line
measurements.

FIELD OLFACTOMETERS &

community
» Examples: Nasal Ranger
Scentroid SM100

* Portable devices that measure odour in the ‘

NASAL RANGER" «~

field olfactometer

[Girard, 2019, pg. 34/57]
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4.3. JUSTIFICATION AND RATIONALE FOR NOISE NUISANCE BY-LAW

Justification and rationale for the recommended approach and proposed Noise Nuisance By-law are provided in
this section.

4.3.1. Managing Noise

The source for the CCC'’s recommendation of MECP’s NPC-300 Guideline for managing noise is [Forristal et al,
2013], where the following is provided:

In October 2013 the MOE released the new Environmental Noise Guideline, Stationary and Transportation Sources
- Approval and Planning — Publication NPC-300 (the “NPC-300 Guidelines”), replacing older guidelines including
Publication LU-131 — Noise Assessment Criteria in Land Use Planning and Publication NPC-205 — Sound Level
Limits for Stationary Sources in Class 1 and 2 Areas (Urban). The NPC-300 Guidelines are intended to address
the control of sources of noise emissions to the environment by providing sound level limits for stationary sources
such as industrial establishments. Compliance with the NPC-300 Guidelines must be demonstrated by applicants
for ECAs under the EPA. The sound level limits may also be applied when noise complaints are made to the MOE
and an investigation is undertaken to determine if such noise constitutes an adverse effect contrary to section 14
of the EPA.

The NPC-300 Guidelines also provide advice, sound level limits
and guidance that may be used in the land use planning
process.

NPC-300 itself [NPC-300] notes the following in Section A6.4 Municipal Act':

The Municipal Act empowers municipalities to enact noise by-
laws to control sound (noise). The NPC guidelines are included
by municipalities in many municipal noise by-laws enacted
under the Municipal Act.

11t should be noted that the NPC guidelines do not apply to noise sources from agricultural operations during the
course of normal farm practice, which are subject to the Farming and Food Production Protection Act, 1998.
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4.4, JUSTIFICATION AND RATIONALE FOR LIGHT NUISANCE BY-LAW

Justification and rationale for the recommended approach and proposed Light Nuisance By-law are provided in this
section. This section provides some preliminary information and will be completed when a light nuisance by-law is
developed and proposed in a future release of this report.

4.41. Managing Light

The light pollution in Pelham associated with the sky glow emanating from the cannabis facilities in Pelham is
severe and continues to plague Pelham and neighbouring residents unabated, where it can be seen at great
distances (see Section 2.2). Hence regulations and enforcement are required.

The Planning Context presented in Section 3 certainly supports Pelham regulating to mitigate this nuisance. The
sky glow can be eliminated by the cannabis operators and it should be eliminated to restore Pelham to the
picturesque, dark sky community that it was.

The Royal Astronomical Society of Canada (RASC) has been promoting Dark-Sky Protection Program to protect
people and wildlife from the harmful effects of light pollution, including sky glow, light trespass and glare [RASC,
2018].

The goal of the RASC Dark-Sky Protection Program is to
promote the reduction in light pollution, demonstrate good
ecologically sound night-time lighting practices, improve the
nocturnal environment of wildlife, protect and expand dark
observing sites for astronomy, and provide accessible locations
for the general public to experience the naturally dark night sky.

Communities in North America have begun to react to the harmful effects of light pollution and are adopting Dark
Sky policies to reduce light pollution and its effects on their communities.
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4.5. JUSTIFICATION AND RATIONALE FOR OP AND ZBL AMENDMENTS

Justification and rationale for the recommended approach and proposed Official Plan (OP) and Zoning By-law (ZBL)
amendments are provided in this section.

This section will be completed when OP/ZBL amendments are developed in a future release of this report.
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6. APPENDICES

Appendices will be provided here in future releases of this report. Only Appendix C: Odorous Industries Nuisance
By-law is available at this time.

Appendices
a. Public Concerns

Public Meeting Comments 10 September 2019
Odorous Industries Nuisance By-law

Site Plan Control By-law Amendment

Official Plan Amendment

Zoning By-law Amendment

Noise Nuisance By-law

Light Nuisance By-law

Research Reports
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APPENDIX C: Odorous Industries Nuisance By-law

The draft, recommended by-law follows.
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